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On Appeal from the United States District Court 
for the Southern District of New York 


Since the Workmen’s Compensation Law of Pennsy]l- 
vania clearly supercedes and supplants the provisions 
of the Pennsylvania Child Labor Law relating to 
minors employed or permitted to work illegally, plain- 
tiff’s exclusive remedy is under Workmen’s Compen- 
sation. 


1 


In addition to the authorities cited in Points T and TI 


of our main brief which conclusively demonstrate. that 


plaintiff's exelusive remedy is in Workmen's Compensa- 


tion’, there is an 


States Court of 


marizes and 


area and 


rOIRT' tt 


Over defendant’s objection the court below incor- 
rectly charged the law cf Pennsylvania as it defines 
“employee” in cases involving minors who are em- 
ployed or permitted to work illegally. 


The trial court erroneously 
rejected defendant's requests 
to cherge the jury with what 
was early the correct 
interpretation of the term 
“employee” under Pennsylvania 
law 


law applied 


on the part 


Defendan 


erroneously a 


independent vitality 


the Workmen’s Compense‘ion Law. This is simply not 
so. Every decision on the ‘ssue is to the contrary (See, 
appellant’s main brief Points IT and IIT as well as Schick 
v. Good Humor Corp., 438 F.2d 336 [8d Ci. 1971)). 


The jury by its verdict found that plaintiff was “work- 
ing” for defendant when he was injured but that he was 
not an “empicyee”. This is precisely the situation pro- 
vided for in § 672 and Workmen’s Compensation is then 
the exclusive remedy. The verdicts as such, are therefore 
inconsistent. 


The testimony of defendant 
that he did not consider 

the infant plaintiff an employee 
is in no way determinative of 
the issues in this case 


Plaintiff would ha: > this Court determine that he was 
not an employee under § 672 of the Pennsylvania Work- 
men’s Compensation Law simply because defendant tes- 
tified that he did not consider him an employee. ~ is 
is surprising when one considers that it was plaintiff’s 
eounsel himself who abandoned all negligence claims in 
an attempt to prove the infant was working for defend- 
ant with his consent and it was plaintiff’s counsel vy > 
male every effort during trial and in summation to have 
the jury find that the infant was “working in or about 
the restaurant” (See appellant’s main brief at pages 10- 
12). 


In any event, the law of Pennsylvania is to the con- 
trary. The courts of that state “have held that the fact 
that an employer did not consider a claimant an em- 
ployee or deduct income taxes or social security contri- 
butions from wages i- uot determinative of a claimant’s 
status’ (Workmen’s Compensation Appeal Board vy. Pic- 
colino, 341 A.2d 922 [Comm. Ct. Pa. 1975]). 


CONCLUSION 


For all of the reasons set forth herein and in appel- 
lant’s main brief the judgment appealed from should 
be reversed and the complaint dismissed. 


Dated: October 7, 1976 
Respectfully submitted, 


Bower & GARDNER 
Attorneys for Defendant-Appellant 


Steven D1JosepH 
Barpara P. Bintaver 


Of Counsel 


